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present at this meeting were the magistrates 
and their constables. It seemed to be the 
desire of the two Boards , the magistrates and 
cons tables that the districts be left the same 
within Kansas City and that the rest of Jackson 
County should be divided int o two districts. 
The population in the magistrate districts, 
one to six inclusive , is as follows: (1) 
79t330; (2) 88,590; (3) 99,476; (4) 87 ,961; 
( 5 J 87,468; the preceding dis tricts being 
within the city limits of Kansas City; and 
(6) 98,210 being the remainder of Jackson 
County. 

" we would like to know if, under the provi
sions of the above- quoted section, we would 
be able to divide the county into magistrate 
districts as suggested above; or whether we 
must divide the county into seven districts 
of population. · 

"The Section 482 .010 also prov1des that this 
redistricting must be done within 60 days after 
the order of the court, and we would like to 
know if 1 t be possible to delay this for 
a period of time , t aki ng into consideration that 
the Boards have already met and are presently 
wor king on the problem." 

Article V, Section 18, Constitution of Missouri, 1945, pro
vides for the establishment of magistrate courts and provides for 
increase in number of magistrates in any particular county, by 
order of the circuit court, as follows: 

" Magistrate courts--probate judges--number of 
mag1strates--salaries .--There shall be a 
magistrate court in each county. In counties 
of 30,000 inhabitants or less, the probate 
judge shall be judge of the magistrate court. 
In counties of more than 30,000 and not more 
than 70,000 inhabitants, there shall be one 
magistrate . In counties of more than 70,000 
and less than 100,000 inhabitants there shall 
be two magistrates. In counties of 100,000 
inhabitants or more there shall be two magi s 
trates, and one addi tional magistrate for each 
additional 100,000 inhabitants, or major fraction 
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thereof . Accord!~ to the needs~ lustice 
the foregoing num er of magistrates n an{ 
CO'Unty miy be !ncreasea bz not more than wo , 
or such nmas ed number maz be "TeeriiSed-;-
~ order of the circuit court-on petition, 
and 8fter hearing on not less tlian thirtf 
db~] pUDiic notice-:- '!lle salarl'iSor mag strates 

1 be paid from the source or sources p~e
scribed by law. (~hasis ours) . 

Article V, Section 19, Constitution of Missouri~ 1945, pro
vides for division of counties having more than one magis trate 
into districts: 

" J:olagistrate districts--jurisdiction of diat~ict 
magistrates--organized magistrate courts .-• 
After each census of the United States the ' 
boards of election commissioners, or if none , , 
the county courts, shall divide counties ~vY!s 
more than one ~istrate frito districts of compact 
arur contigUOUs territory, as near!~ e*uartn 
popUlation as mar be, in each of w c one~magls
trate shall~e e eeted. Each of such magistrates 
shall have jurisdiction coextensive with the c~ty, 
and the tnagistrates may or ganize into a court o~ 
courts with divisions . " (Emphasis ours) . 

Section 18 of Article V is i mplemented by legislative enact-
ment of Section 482 . 010(3) as follows: 

"According to the needs of justice, the foregping 
number of magistrates in any county Ulay be in~ 
creased by not 1ore than two, or such increased 
number may be decreased, by order of the circuit 
court, on petition of five hundred qualified 
voters of the county, and after hearing on puplic 
hotice to be published in some newspaper of general 
circulation in the c ounty once each week for t~ee 
consecutive weeks immediately preceding said ~earing . 
No petition for additional magistrate shall be 
granted unless the circuit court finds from the ' 
evidence heard that the administration of Juatice 
r equires that the number of magiotra~ea be in
creased , and that the need for additional magis
trate or magistrates is not temporary but appears 
t o tho circuit court tha t a permanent need exists. 
Such additional magistrates shall be appointed 
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by the governor when authorized by proper 
order of the circuit court certified to 
him, and such appointee shall hol d office 
until the next general election at which 
election a successor shall be elected to 
hold offi ce for the unexpired term or f ull 
term aa the case may be , sai d terms to be 
identical with that of ot her .nagistrates . " 

Section 19, Article V, has been i mplemented by legislati ve 
enactment of Section 482 . 040(3) as follows: 

" ~hen t he number of magistrates in any county 
has been increased or decr eased by or der of 
the circuit court as provided by law, the 
board or boards of el ection commi ssi oners , 
or if none , t he county court, shall within 
sixty days t her eafter r edistrict said county into 
districts of comlact and contlguou;-territ ory;--
as near1y &qua1 n eo~atlon as maz be, in 
each of which one-mag strate wiil be elected. 
Such distri cts may be altered after each Uni t ed 
States decennial census as the administration 
o~ justice requires . " (mphasis ours) . 

Jackson County is to be divided int o seven magis trate districts . 
Both the Constitution and statutes require such 1nagistrate districts 
be of compac t and contiguous territory, as nearly equal in popula
tion as may be . It is proposed to divide Jackson County into seven 
districts with the followi ng r espective population in each district: 

Number one, 79,330. 
Number two , ~8,590 . 
Number three, 99,476. 
Number four, 87, 961 . 
Nwnber five, 87,468. 
Dis tricts 6 and 7 having a combined population 

of 98, 210. 

I f we assume an equal divis i on of population between Dis
tri cts 6 and 7, each will have a population of 49,105 . The 
question arises: Are t hese di stricts as near equal in population 
as may be . If all the dis tricts were of prec isely equal popula
tion, the total population of 541,035 divided by seven, equals 
appr oxi mately 77, 291 people for each dis trict. It is of course 
i mpractical to make such a precisely equal distribution of popula
tion, and su ch precise equalit y of distribution was not contemplated 
by tho Constitution and s tatutes . An examination of the comparative 
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popul ati ons or the proposed districts discl oses that District 
Number 3 will contain a population greater than the combined 
population of both Districts 6 and 7. and that assuming Districts 
6 and 1 to be equal in popul ation, one , or either of such districts , 
will contai n only 64~ of the number of peopl e that would be in 
each district, if there were a preciael y equal distribution of 
the populati on of Jacks on County . The Supreme Court of t1issouri 
i n State ex rel . Barrett v. Hitchcock. 241 1to . 433 .457. 146 s .w. 
40. declares redistricting to be a legislative matter: 

"That the distr icting of the State into legis
l ative , senatorial , congressional and judicial 
districts is the exercise of legislative author ity, 
cannot be successfully questioned. All of the 
authorities so hold , and it has been t he uniform 
practice in this and all other states. in so far 
tl.S I have been able t o ascertain; * ·.~ i!· . " 

The ability and authority of a legislative body to exercise its 
own judgment and discretion constitutes the ess ence , and distinctive 
character of a legislative body. Whether such legislative discre
tion can be reviewed by the Courts was decided in the Hitchcock 
Case, supra. In that case there was an attempt t o mandamus the 
Circuit Judges of &t . Louis to compel t hem to redistrict St . Louis 
into six senatorial distri cts of c ompact and contiguous territory, 
and of population as nearly equal as may be . The Court denied the 
Writ on two gr ounds . one , that the Judges were acting in a legis
lative capacity and thus were not subject t o mandamus . and further , 
that a previous apportionment of the entire state into senatorial 
districts, was unconstitutional. null and void. Woodson. J . , in 
discussing the discretion of any particular legislative body in 
redistricting stated l . c. 474: 

"·:~o -~· -)} I use the words ' limited discretion. • 
for the reason that the Constitution in 
expr ess terms ltmits the discretion. by 
providing that the Legislature shall apportion 
the State into districts, but i n doing s o it 
shall make each dis trict as nearly equal in 
lorulation ~ ma~ be. and thit when a district 

s to be compose or more than t wo c ounties , 
they shall be as compact ~ may be convenient. 

"The words italicized s how conclusively that 
it was not the intention or the framers of the 
Constitution t o confer upon the Legislature 
the unlimited power and discretion to form the 
distric ts in such shapes and dimensions as it 
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might, in its own opinion, deem proper , nor 
to give to each a population which it deemed 
best. Had the framers of the Constitution 
intended that the Legislature should apportion 
the ~>tate into districts according to its own 
free and untr~~eled will , then they would not 
have used the words of restriction before men
tioned. This is too plain for argument . There
f ore, having seen tha t the authority and discre
tion of the Legislature is thus limited, it would 
be error to treat the proposition upon the theory 
that the Legislature had unlimited discretion in 
the mat tor; -tc- * "-~," (F..mphasis theirs}. 

In the Hitchcock Case the largest senatorial district proposed was 
to contain a population of 116,387, while the sMallest senatorial 
district proposed was to contain 63 , 853 popula tion, leaving a 
difference of some 52,534 in population between the larges t and 
smallest districts . It should be noticed that these figures are 
roughly comparable to the population of the largest and smallest 
magistrate districts proposed. The Court invalidated the entire 
act of apportio~~ent in the Hitchcock Case sayins, 1 . ~ . 501 : 

"This one defect is sufficient to invalidate 
the entire act of apportionment; but we are 
not called upon to r es t this opinion upon 
a single defect, for the record discloses 
t he fact that t he Legislature , as previously 
pointed out, grossly abused its discretion 
in the same manner as t o several other dis 
tricts, especially regardin~ the variation 
between the p~!ulatlon of t eargest and 
the smal!eit d stricts;-nlso-in fa111ng-to 
observe the c onstitutional requirements re
garding the compactness of the districts . " 
(E."11phasis ours) . 

Thus it would appear by analogy with the Hitchcock Case, 
t hat it would be an abuse of discretion to have such a great 
variance i n population of the magistrate districts . 

Your second question inquires whether the redistricting must 
be done within sixty days after the order of the Court, as required 
by Section 482.~0 . In State ex rel . v . Ho~es, 253 S.w. (2d} 402, 
the Supreme Court of .. issouri in declaring that the time limitations 
in the School District Reorganization Ac t were directory, instead of 
mandatory stated, l . c . 404: 
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"In determini ng whether either of the pro
vi s ions of t he schedule with which each relator 
failed to comply is .1andatory or directory, the 
"'"prime object is to ascertain the l egislative 
intention as disclosed by all the terms and 
pr oviaicna of the act in relation to the subject 
of legialation and the general object intended 
t o be accomplished . Generally s peaking, those 
provisions which do no t relate t o tho essence of 
the thing to be done and as to which c ompliance 
is a matter of convenience r ather than substance 
are directory, while the provisions which re
late to the essence of the thing to be done , 
that ls , to matters of substance , are mandatory . " 
2$ H. C. L. Sec . 14 PP • 766, 767 .' State ex rel . 
hllis v . Brown, 326 ~·ro . 627, 33 ..:> . \f . 2d 104, 
107 . 

' As a general rule, a statute which regulates 
the manner in which public officials shall 
exercise the power vested in them will be 
cons trued as directory rather than _nandatary, 
especially where such regulati on pertains to 
uniformity, order and convenience, and neither 
public nor private rights will be injured or 
i mpaired thereby . If the statute is negative 
i n form, or if nothing is stated regarding the 
c onsequence or eff ect of non- compliance, the 
i ndication is al l the stronger that it should 
not be considered mandatory . • Crawford's 
~ tatutory Cons truction, 1st ~d ., 1940, Sec . 
266, pp . 529 , 530. See also State ex inf . Mc
Allister ex r el . Lincoln v . Bird, 295 do . 344, 
3.51- 352, 244 S . \;' . 938 , 939 • 

' For the reason that i ndividuals or the public 
should not be made t o suffer for the dereliction 
of public officers, provisions regul a ting the 
duties of public officers and specifying the 
time for their performance are in that regard 
generally directory . A statute specifying a 
time within which a public officer is to perfor m 
an official act regarding the rights and duties 
ot others is directory unless tho nature of the 
act to be pe rfor~d, or the phraseology of the 
statute, is such that tho designation of time 
must be considered a linitation of the power of 
t he officer . • 3 Sutherland, Statutory Construction, 
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3rd Ed ., 1943 , p . 102 . See also St . Louis County 
Court v . S~arks , 10 1o . 117; St ate ox inf . Gentry 
v . La.:nar , 316 ·o . 721, 725 , 291 o.> . \J. 457, 4.58; 
St a t e ex rel. Acom v . lla.allet , 110 . Sup . 250 
S ., • 2d 4 9.5 • II 

As th~ sixt y- day ti ue licitation does not r el a t e t o the essence 
of the r edi str ic t ing, and not hing is stat ed re&ard1ng t he conse
quence, or ef fect , of noP-compli~~ce , it is our opi ni on that the 
portion of Section 482 . 040 r equiring r edis tricting wit hin sixty 
days after t he order of the Circuit Court is di r ectory, rather than 
mandatory . 

COdCLUSION 

It i s t herefore t ho opinion of t his office t hat, counties 
havi ng more than one magi s t rate judge ar e t o be divided into dis• 
tricts as equal in po?ulation as may be deter~ned by the body 
authorized t o make such divis ion, but t hat t ho d i s cretion of such 
body is limited , and subjec t to review by the Gourts . I t is the 
opi nion of thi s office t hat t he division of Jacks on County into 
magistrate district s , t ho smallest di s tri ct having a population 
of 49,105 , and t he largest c ount y having a popula tion of 99,476 
would be such gr os s i nequality of di atribution of population as to 
constitute an abuse of dis cret ion or t he body( i es) making such 
division. That portion of Sec tion 482 . 040, RSt1o 1949 , r equiring 
redis tricting of a c ount y i n t o magistra te oi stric t s t o be done 
within six ty days after or der of the Circuit Court is directo~~. 

The f oregoi n3 opini on, \-lhich I horeby approve , was pr epared by 
my Assistant, Mr . Paul l•1cGhee . 

PMcG : vl w 

Yours very truly, 

JOHN 111 . DALTON 
Attorney Gener al 


